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PART I - OVERVIEW

l) Her Majesty the Queen in Right of ontario (the "crown,) 
has been named as a

defendant in four similar actions, including a proposed crass action and a small claims
court proceeding, arising from what has become known {rs the caledonia land dispute
(collectively known as the "caledonia 

Actions"). In order to avoid unnecessary
duplication and inconsistent findings and to secure greater judicial economy, the crown
has brought this motion for the following rerief,

a) an order that all caledonia Actions be case managed by the Honourable JusticeCrane in Hamilton;

b) an order transferring the Fasano Action from the small claims court to thesuperior court of Justic€, or, in the alternative, an order staying the Fasanoaction pending the final determination of the proposed class Action.
2) Each of the caledonia Actions share striking similarities in the statements of
claim' which will result in similar legal analysis and duplicative procedural steps. Each
of the caledonia Actions will call for extensive documentary discovery, Iengthy cross
examination and considerable vive voce evidence. As a result of the similarities and
resource-intensive nafure of the caledonia Actions, a form of case management is
required to ensure the just and expeditious determination of these claims.

3) Absent some form of case management, questions of law and fact underpinning
all of the caledonia Actions could be answered differently in different courts, motions



J

could be decided differently resulting in conflicting orders, many steps
would be duplicated, and the caledonia Actions would proceed slowly.

in the litigation

4) For the same reasons, with respect to
inappropriate and not properly equipped to
and document driven action.

the Fasano Action the Smail claims court is
address such a complex, resource intensive

PART II - FACTS

The Caledonia Land Dispute

5) on February 28,2006, a group of protestors belonging to or associated with theHaudenosaunee/Six Nations confederacy (the "occupiers') 
blockaded and have occupiedthe Douglas creek Estates, a residential subdivision under development in caledonia (the"DcE Lands") as an act of reclaiming the land. This blockade escalated into barricades

of Highway 6' Argyle Street and the local rail line. It also led to reports of civildisobedience' vandalism, thefts and assaults within the vicinity of the DCE Lands.

Affidavit of C. perruzza, 
Tab 2, para. 2

6) Throughout the occupation of the DcE lands, negotiations to resolve the disputebetween canad4 ontario and six Nations Authorities have been ongoing (the ..Main
Table Negotiations')' Although tensions have reportedly ceased, and most of theblockades removed, a resolution has not yet been achieved.

perruzza Aff., Motion Record. Tab 2, para.2

Litigation arising from the caredonia land dispute

7) A number of legal proceedings have been commenced in relation to theoccupation of the DCE Lands' Presently, there are four similar and overlapping actionsin Hamilton' cayuga and Toronto with cornmon defendants and multiple plaintiffs:
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a) KRP Enterprises Inc' et al. v- Her, Maiesty the eueen in Right of ontario et al.bearing court File No' ll4/2006/cP *u, commenced in rt-amitton pursuant tothe crass proceedings Act (the..proposed class Action,,).
b) Chatwelt et al' v' Her Maiesty the Queen in Right of ontario et ar., was

i#n:i:* 
in cavuga bearing court File No. ttzizaoe (the ..chatrvel

c) RaiLink canada Ltd' c'o'b' southern ontario Railway v. Her Majesty the eueenin Right of ontario was cornmenced in Toronto bearing court File No. 07-cv-3ZB46gpD I (the ..Railink 
Action,,).

d) Fasano v' The Provincial Government of ontario was cornmenced in cayugabearing court File No. 39.2007 (the ..Fasano 
Action,,).

perruzza Aff., Motion Record, Tab 2, para.3

a) The Proposed Class Action

8) The plaintiffs

misfeasance in public

response to and failure

thereto).

in the Proposed class Action make claims in negligence,
office and nuisance in connection with the crown defendants,
to prevent the occupation of the DcE lands (and events incidental

perruzza Aff., Motion Record. Tab 2, para. 7

b) The Chatwell Action

9) In the chatwell Action, the plaintiffs claim that the occupation of the DCE landsand related road and rail blockades have adversely affected the enjoyment of theirproperty and life' The plaintiffs claim they have suffered damage for the opp,s alleged
failure to provide police services in caledonia.

perruzza Aff., Motion Record, Tab 2, para. 9

c) The Railink Action

l0) The plaintiff in the Railink Action operares
border of the DcE Lands. The praintiff craims

a rail service over a railway near the
damages allegedly arising from the
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blockade of the plaintiffs railway right of way, which was
allegedly as a result of the conduct of the crown defendants.

blockaded by the protestors

d)

Perruzza Aff., Motion Record, Tab 2rpara.ll

The Fasano Action

I I ) The plainriff in

that the Crown is liable

the DCE Lands.

the Fasano Action operates a business in caredonia and aileges
for the losses his business suffered as a result of the occupation of

perruzzaAff., Motion Record, Tab 2, para. 13

12) on March 23, 2007, the crown Law office - civil received a notice of amandatory settlernent conference (the "Notice') 
scheduled for May g, 2007. According

to the Notice' each party must serve on every other party and file with the court a copy of
any document to be relied on at the trial and a list of proposed witness and other persons
with knowledge of the matters in dispute in the action at least 14 days before the
s ettl ement conference.

Perruzz,a Aff., Motion Record, Tab Z, para.14

13) Small Claims Court actions in Cayuga
late April or earl y May, 2007. Based on that
could be held as early as mid_J uly, 2007 .

are currently being set down for trial for
information, a trial of the Fasano Action

14) In addition to rhe

received corespondence

the Crown or its servants

Perruzza Aff., Motion Record. Tab 2,para. 15

above-mentioned claims, crown Law office _ civil has so far
from eleven other individuals contemplating legar action against
in relation to the occupation of the DCE Lands.

Perruzza Aff., Motion Record. Tab 2, para.4
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The similarities in the statements of ctaim

l5) The caledonia actions have many similarities.
actions:

In particular, all of the Caledonia

are brought by individuals or businesses who reside or carry on business inCaledonia or surrounding areas;

name the crown and/or the ontario Provincial police (the ..opp,,) 
asdefendants;

arise from the occupation of the DCE lands;

raise claims grounded in negligence and/or misfeasance as a result of themanner in which the crown andlor the oPP respond"J to (or failed to prevent)the occupation of the DCE Lands (and events incidental thereto); and

allege that they have suffered 
-damages as a result of the crown,s response tothe occupation of the DCE lands.

Perruzza Aff., Motion Record. Tab 2rpara. 16

16) As such' many of the issues for trial in all of the caledonia actions will involve
the same legal anarysis incruding, but not rimited to:

in the circumstances giving rise to the caledonia actions, whether any particular

.lf#r;ilffffi* 
a private law dutv of ,-" to eac-h of the pr"ii,rfn (or a

if a duty exists, did any particular crown seryant's response to the occupation ofthe DCE Lands *tottni to a breach of that duty or^to misfeasance in publicoffice;

did any particular Crown senrant,s conduct
compensable harm; and

cause the plaintiffs to suffer

whether the plaintiffs contributed to their own harm or rosses.

Perruzza Aff., Motion Record, Tab 2, para. 17

o

o



The Similarities in procedure

17) Due to the similar allegations in all of the caledonia actions, it will be necessary
to determine the facts regarding the crown and/or the opp's response to the occupation
of the DcE Lands' The following procedural duplications will result in each caledonia
related action:

' the productions of the crown will be substantialry similar or possibly evenidentical;

the examinations for discovery of the crown will cover the same material andrequire many of the sirme parties; 
'^' vv v vr rl

the trial evidence in each action will be lengthy and virfually identical.
Perruzza Aff., Motion Record, Tab 2, para. lg

18) The volume of documents the crown will be required to disclose in accordance
with the Rules of civit Procedure and the Rules of the small claims court will be
substantial' The crown will need to disclose documents from the opp, the Ministry of
the Attorney General, the Ministry of community Safety and correctional services, the
Ministry of Public Infrastructure and Renewal, the Ministry of Municipal Affairs and
Housing and the ontario secretariat for Aboriginal Affairs. At presort, there is the
electronic equivalent of approximately 100 banker boxes of documents from the opp
alone' The crown currently expects its production will exceed 300,000 documents.

perrutzaAff., Motion Record. Tab Zrpara. 19

19) The volume of documents will result in extensive oral discoveries expected to
take several weeks to complete.

perruzza Aff., Motion Record. Tab 2, para. 20

20) All of the issues raised in the caledonia actions before the superior court of
Justice will have to be addressed in the Fasano Action before the Small claims court.
The Fasano Action will likely involve the same volume of documents, number of



witnesses and length

the court, the Fasano

8

to fairly determine the action on its merits. Absent
Action will likery be tried before any other caredonia

intervention of

related action.

Perruzza Aff., Motion Record. Tab 2, para.2l

PART ITI - ISSUES

Should the court order that one judge case manage all of the caledonia Actions
by appointing one judge to hear all motions relating to the caledonia Actions.

If so' should the court order that Justice crane hear all motions in the caledonia
related proceedings?

Should the court order the Fasano Action transferred from the cayuga Small
claims court to the superior court of Justice in Hamilton, or

4' In the alternative to (3), should the court order the Fasano Action stayed?

2l) There are four similar, related, and complex caledonia actions, including a classproceeding and a small claims action. The caledonia Actions will call for extensive
documentary discovery, lengthy cross examination and considerable vive voceevidence
that not only requires some form of case management, but is also inappropriate for sma'claims court' As such, an order requiring that all motions be heard by Justice crane inHamilton and transferring the Fasano Action to the superior court of Justice would avoidunnecessary duplication, achieve judicial economy and resurt in the most just andexpeditious determination of the caledonia Actions.

A) one judge should hear all motions in the caledonia actions

22) Rule 37 '15 of the Rules of civit Procedure a[ows for one judge to hear a'motions in related proceedings and provides, therefore, an effective form of case over thecaledonia Actions' Absent a form of case management there is ..potential 
for

l .

2.

3 .



jurisdictional gridlock

the Caledonia actions.

9

and conflicting orders by different judges in different regions,, in

Rules of civil Procedure, R.R.o. r9g0, Reg. r94, s.37.r5(r ) IRutesl
#i{...i-rffi;":#v' 

Hoffman-LaRoihe ila- (2000), cs o.n.'(3d) 2r at paras.35-
segnitz v' Royar & sunarliance, [2002r o.J. No. 2137 at paras. 22,25(s.c.J.) rsegnitzl

23) To ensure the just, most expeditious and least expensive determination of the
actions on their merits, one judge should case manage the caledonia actions because:

' all of the caledonia Actions involve similar overlapping allegations regardingthe Crown's actions pertaining to the o""rrpution of tl1g otE Lands;
o 

:l*t"tn":":?i""?':"lctions 
request relief in damages for negrigence amongst

o all of the caledonia Actions have common issues which, though requiringindividual determination, would benefit from joint case managernent;

o each caledonia related action is in a different venue including the superiorcourt of Justice in Hamilton, cayuga and Toronto and the Small claims courtin Cayuga;

o there are five plaintiffs between the chatwell, Railink and Fasano actions andl8 representative plaintiffs and four classes in itre proposed class Action;
Rules, supro, r. 37.f5(l)
Logon v. Earper,l200U OJ. No. SllA -a\pga. 24 (S.C.J .) lLogonlLudwig v. 1099029 ontario Ltd.,I2004lo."l. No. zii ,tparas. 4_s (s.c.J.)

24) An order providing for the joint case management of the caledonia Actions will:

o avoid multiplicity of proceedings in accordance with s. l3g of the cJA:
o avoid inconsistency in the application of legal principles, both new and settled;
o allow for similar motions to be argued together or sequentially before the samejudge, which in turn will prevent iiconsistent orders;

o encourage economic use ofjudicial and other litigation resources in accordancewith r. 1.04;

allow for a common timetable to avoid simultaneous participation in differentstages of different proceedings, co-ordinated oral and documentary discovery to
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l 0

il;:ttt 
duplication of efforts, and expeditious scheduling in accordance with r.

SegnitT, supra at para.20
Logon, supra at paras. 3g-4A

Rules, supro, r. 1.04(l)
Courts of Justicelcl, R.S.O. 1990, c. C.43, s. l3g ICJAIPerruzza Aff., Motion Record, Tab 2, paras. iZ-ZS

25) Even if the caledonia Actions have some differences, a form of case management
is necessary to balance the tension between the different fact scenarios and the similarlegal principles underlylng each claim. This tension is best addressed by one judge .vith
knowledge and experience of the underlylng issues and an overview of what kind ofdifferential or individual treatment may be required,,.

SegnitT, supra at para.24

B) 
i:ffi 

crane should be appointed to case manage aII of the caredonia

26) Justice crane has already been appointed to case manage the proposed crassAction pursuant to s' 34(1) of the class Proceedings Act. As a result, Justice crane is, orwill become' familiar with the similar facts and underrying legal arguments of thecaledonia Actions and should be, therefore, appointed to case manage them.

Closs proceedings Acg 1992,S.O. 1992, G.6, ss.34

27) In determining the venue where the caledonia Actions should be cased managed,
Hamilton must be considered because it is the closest court to caledonia with a classproceedings judge' It is clear that the balance of convenience favours Hamilton:

o The location of the parties favours Hamilton. All of the caledonia actions arebrought by individuals or busin"rs , rho reside o, "urry on business in caledoniaor surounding areas' Most importantlv,^1tre representative plaintiffs and theproposed class members in the Pioposed class Action, which io*prires a largeproportion of the plaintiffs , ffaprimarily located in and around caledonia.
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The location of the witness favours Hamilton. Many of the witnesses arelocated in or around Caledonia.

o [t is clear that the subject matter of the
The subject matter of the litigation is the
the plaintiffs allege that they suffered
response to the occupation.

Vitapharm, supra at paras. 6G67

litigation is closely tied to Caledonia.
occupation of the DCE Lands. All of
damages as a result of the Crown,s

Ludwig, supro at para. 9

ixT1ff."S{:;r$oo'o 
v' canada (Attornev Generat), ttee6l o.J. No. 627 atpara.

c) The Fasano Action should be transferred to the Superior court of Justice
28) The Fasano Action has questions of law and fact in common with the other
caledonia Actions and arises out of the same series of occurrences as the other caledonia
Actions.

CJA, supru, s. 107(lXa), (b)

29) In addition, the Small claims court is not the appropriate forum for the fair and
just determination of the issues in the Fasano Action. The issues in the Fasano Action are
complex' important and require viva voce evidence and documentary discovery of
approximately 300,000 documents. The small claims court was not intended for such
an action.

vigna v' Toronto snch Exchange, [19981 o.J. No. 4g24at para. 5 (Div. ct.) ]vignalCJA, supra, s. f 07(f)(c)
perruzza Aff., Motion Record, Tab 2,para. 19

30) section 107(2) does not prohibit the simple transfer of the Fasano Action to the
superior court of Justice under subsection (l)(d) absent the consent of the plaintiff.
section 107(2) only prohibits the transfer of Small claims court actions if the order is
accompanied by an order requiring consolidation, hearing together or hearing following
any other proceeding' In any event, the court can transfer the Fasano Action from the
Small claims court to the Superior court of Justice without the consent of the plaintiff
pursuant to the court's inherent jurisdiction.
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Vigna, supra at para.7

t-ff,y:;:"::"tr;(;;r;'ir; Baskin,I2004to-J. No. 3384 at para. 20 (s.c.r.)

3 I ) Therefore' the Fasano Action should be transferred to the superior court ofJustice in Hamilton.

CJA, supra, s. 107(lXd)

In the alternative, the Fasano Action shourd be stayed

32) In the alternative, if this court determines that the Fasano Action should not betransferred pursuant to the Superior court of Justice, it should be stayed pending the finaldetermination of the proposed class Action for the same reasons.

CIA, supre, s. f 07(f)(a), (b), (c), (eXi)

PART IV- ORDER REQUESTED

33) The Crown respectfully requests:

D)

a) An order that the Proposed class Action, chatwell Action, Railink Actionand Fasano Action be managed together by Mr. Justice crane or his designate;
b) An order transferring the Fasano Action from the small claims court to theSuperior Court of Justice; or

c) In the alternative to the relief requested in paragraph 46(b), an order stayingthe Fasano Action pending the final determinati,or of the proposed classAction.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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SCHEDULE 558"

Relevant provisions of Statutes

Courts of Justice Act,R.s.o. rgg0, c. c.43,ss. 107, l3g
Rules of civil procedure, R.R-o. 1990, R"g. rg4,Rules
Class Proceedings Act, 1992, S.O. lgg2, c.6,ss. I 2, 13,

1 .

2.

3 .
r .04( r), 37 . l s( I )
34

* * *

Courts of Justice Act,R.S.O. lgg0, c. C.43

u11Jrn"!?H,T#o 
or more proceedings are pending in rwo or more different courts,

(a) have a question of law or fact in common;
(b) claim relief arising out of the same transaction or occurrence or series oftransactions or occurrences; or
(c) for any other reason ought to be the subject of an order under this section,an order may, on motion, be made,
(d) transferring *{ of the proceedings to another court and requiring theproceedings to be consolidated, or-to be heard at the same time, or oneimmediately after the other, or
(e) reqliring any of the proceedings to be,

i' stayed until after the deiermination of any other of them, orii' asserted by way of counterclaim in any other of them.

Q) e' proceeding in the small claims court shall not be transferred under clause(lxd) to the superior court of Justice without the consent of the praintiff in theproceeding in the Small Claims Court.

(3) A proceeding in the Small claims court shall not be required under subclause(lXeXii) to be asserted by *uyof counterclaim i" ";;;;eeding in the superior court ofJustice without the cons"ttt orine plaintffiin the proceedings in the small claims court
(a) The motion shall be made to a judge of the superior court of Justice

(5) An order under. subsection (l) may impose such terms and glve suchdirections as are considered just, irrctuiing. dispenring with service of a notice ofreadiness or listing for trial andlutioging ilt" ti-" 
^Fo, 

pruling an action on the trial list.
(6) A proceeding that is transferred to another court under clause (lxd) shall be

-,[1,::*";iffi::#t'h 
it is transfened and shall be continued as if it had been
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r38 As far as possible, multiplicity of legal proceedings shall be avoided.

* * *

Rules of Civit procedure, R.R.O. 1990, Reg. 194

l'04 (l) These rules shall be liberally construed to secure the just, most expeditiousand least expensive determination of "rrJry.civil proceeding on its merits.

37'15 (l) where a proceeding involves complicated issues or where there are two ormore proceedings that involve similar issuer, th" chief Justice or Associate chief Justiceof the superior court of Justice,- a ,eEonui ,"oior judge or tn" superior court of Justiceor a judge designated by any 
9f t-h"i -uv direct trrui ali motior* i' the proceeding or

5:::Tl,'ffi,?",fiil:1"t#,,n#:*r*:"oee, and rure 37.x3(prace orhearing ormotiins)

***

Class Proceedings Act, Igg2rS.O. 1992, c. 6

12 The court' on the motion- of a p*ty or class mernber, may make any order itconsiders appropriate respecting the conJ.r"t or a class fro"""aing to ensure its fair and
;.lr"ir"l'# ffiffi|}t"n 

and' 
-for 

the f"tpor", Doy impose such i"r-, on the parties as
13 The court' on its own initiative or on the motion of a party or class mernber, maystay any proceeding related to the class proceeding befo* it, on such terms as it considersappropriate.

34 (l) The same judge shall hear all motions before the trial of the common issues.
**


