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STATEMENT OF CLAIM

TO THE DEFENDANTS
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiff. The claim made againstyou is set out in the following pages.
IF YOU WITH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting
for you must preparea statementof defencein Form 18A prescribedby the Rules of Civil
Procedure,seryeit on the plaintiff s lawyer or, where the plaintiff doesnot have a lawyer,
serve it on the plaintiff, and file it, with proof of service, in this court office, WITHIN
TWENTY DAYS after this statementof claim is served on you, if you are seryed in
Ontario.
If you are seryed in another province or territory of Canadaor in the United Statesof
America, the period for serving and filing your statementof defenceis forty days. If you
are servedoutside of Canadaand the United Statesof America, the period is sixty days.
Insteadof serving and filing a statementof defence,you may serye and file a notice of
intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will
entitle you to ten more days within which to serveand file your statementof defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING,JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO
YOU. IF YOU WISH TO DEFEND THIS PROCEEDINGBUT ARE I-INABLE TO
PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY
CONTACTINGA LOCAL LEGAL AID OFFICE.
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Issuedby

55 Munsee Street
Cayuga,Ontario NOA 1E0

TO:

THE CORPORATION OF HALDIMAND COUNTY
45 MunseeStreetNorth
P.O.Box 400
Cayuga,Ontario
NOA lEO

AND TO:

ONTARIO PROVINCIAL POLICE
COMMISSIONER GWEN M. BONIFACE
777MemorialAvenue
Orillia, Ontario
L3V 7V3

AND TO:

ONTARIO PROVINCIAL POLICE
INSPECTORBRIAN HAGGITH
72Hwy 54
Cayuga,Ontario
NOA lEO

CLAIM

1.

The plaintiffs claim on their own behalf and on behalf of all Class Members (as
defined herein):

a.

damagesagainst the Defendant, The Corporation of Haldimand County,
("Haldimand County") for nuisanceand for the closure of Argyle Street;

b.

damagesagainst the Defendant, Ontario Provincial Police Commissioner
Gwen M. Boniface ("Commissioner Boniface") and Ontario Provincial
Police InspectorBrian Haggith ("InspectorHaggith") for misfeasancein a
public office and for negligence;

c.

prejudgment interest payable pursuant to s. 128 of the Courts of Justice
Act, R.S.O.1990,c. C.43;

d.

postjudgment interest payable pursuant to s. 129 of the Courts of Justice
Act;

e.

their costson a substantialindemnity scale;and

f.

such further and other relief as this HonourableCourt deemsjust.

Parties

2.

The Plaintiff, KRP EnterpriseInc., ("KRp Enterprises")is a corporation incorporated
under the laws of the Province of Ontario and carrieson businessat 232 Argyle Street
South, Caledonia,in Haldimand County.
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3.

KRP Enterprises is a franchisee of Dairy Queen Canada and carries on a retail
businessselling fast food and frozenfood products.

4.

The Plaintifl L643078Ontario Irc., ("1643078") is a corporation incorporatedunder
the laws of the Province of Ontario and carries on business at 345 Argyle Street,
Caledoniain Haldimand Countv.

5.

1643078carrieson the businessof the St. GeorgeArms, a casualdining restaurant.

6.

The Defendant,Haldimand County, is a municipal corporation incorporatedunder the
Town of Haldimand Act, 1999, S.O. 1999, c. 14, ScheduleB, and is subject to the
provisionsof theMunicipal Act, 200l, S.O. 2001,c.25.

7.

On or about October l, 2003, in accordancewith s. 10 of the police ServicesAct,
R.S.O. 1990,c. P.15, Haldimand County enteredinto an agreementwith the Solicitor
Generalof Ontario (the "Haldimand Police ServicesAgreement") under which it was
agreedthat police serviceswould be provided to Haldimand County by the Ontario
ProvincialPolice (the "oPp") for a five yearperiod.

8.

The Defendant, Commissioner Boniface, is the Commissioner of the Opp and is the
chief of police of the police officers providing police serviceson Highway 6 and to
Haldimand County under the Haldimand Police ServicesAgreement.

9.

The Defendant, Inspector Haggith, is the Detachment Commander of the Opp for
Haldimand County and is the chief of police of the police officers providing police
services to Haldimand County in accordancewith the Haldimand police Services
Agreement.

ClassMember

10.

A ClassMember is a memberof the C1assas describedherein.

11.

The Class is comprised of all those persons,including individuals, corporations
or
organizations,residentin the province of ontario who:

a.

carry on a business,whether for profit or non-profit; or

b.

own property,

and who have suffered financially as a result of one or more of the
following
incidents:

(i)

the closureof Argyle Streetfrom April 20,2006 until it was reopened
on
Muy 24,2006;

(ii)

the closure of Highway 6 betweenGreen Road and the junction of
Argyle
Street South from April 20, 2006 until the date that it is reopened
for
traffic or is duly closed in accordancewith the provisions of the pubtic
Transportationand Highway ImprovementAct,R.s.o. 1990,c. p.50;

(iii)

the failure to enforce the Order of the Honourable Justice B. Matheson
dated March 3, 2006, and the Orders of the Honourable Justice
T.
Marshall dated March 9, March 17 and,March 28,2006 and remove
the
Respondents (as defined in the said Orders) from the Douglas
Creek
Estates;and

(iv)

the intemrption of hydro servicesarising from damagedone to the Hydro
one caledonia transfoftnerstationon May 22,2006.

Course of Events

12.

On or about February 28,2006 a group of protestersoccupieda parcel of property in
Caledoniathat had been registeredunder the Ontario Land Titles,4cr R.S.O. 1990,
c. L.5, as a Plan of Subdivision in the Land Registry Office for the Land Titles
Division of Haldimand comprised, firstly, &s Parts of Lot B and C, Range West of
Plank Road, geographictownship of Oneida, in Haldimand County and being parts 2
and 3 on ReferencePlan 18R-62L7 and, secondly,as part of Lot 18, Broken Front
Concession on the Grand River, geographic Township of Oneida, in Haldimand
County and being Parts 2 and 3 on ReferencePlan 18R-6217 (hereinafterreferred to
as the "Douglas Creek Estates").

13.

The owner in fee simple with an absolutetitle to the Douglas Creek Estatesis Henco
Industries Limited, ("Henco") a corporation incorporated under the laws of the
Province of Ontario.

t4.

The Douglas Creek Estates is comprised of approxim ately 72 lots in Phase I and
severalother blocks reservedfor future development.It also comprisesof 4 proposed
highways to be dedicatedto Haldimand County in accordancewith the provisions of
the Planning Act, R.S.O. 1990, c. P.13, specifically, the extension of Thistlemoor
Drive, Surrey street, oban crescent, and cheshire Crescent.

15.

On or about March 3,2006 Henco brought an applicationto the Superior Court of
Ontario at Cayuga against the HaudenosauneeSix Nations Confederucy Council,
Janie Jamieson, Dawn Smith, any agent or person acting under their instructions,
JohnDoe, JaneDoe and The Corporationof HaldimandCountyrequesting,inter alia,
the following relief:

an interim and perrnanentinjunction restraining the HaudenosauneeSix
Nations Confederacy Council (the "Confederacy") and the individual
Respondentsand their servantsor agents,whose identities are unknown.
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from interfering with Henco or its employees or agents, or Henco's
contractors or subcontractors,or their agents, use of roadways known
municipally as Thistlemoor Drive and Surrey Street,formerly in the Town
of Caledoniaand the Township of Oneida,now known as The Corporation
of Haldimand County, or from in any way obstructing these and other
roadways in Douglas Creek Estatesor preventing Henco or its employees
or agents,or Henco's contractorsor subcontractors,or their agents,from
using these or other roadways for the purposesof entering Douglas Creek
Estates;

b.

an interim and permanentinjunction restraining the Confedency and the
individual Respondents,their servantsand agents, and any other person
having notice of this injunction, from hindering, interfering with,
intimidating, physically obstructing or otherwise impeding the operations
of Henco or its employees or agents, or Henco's contractors or
subcontractors,or their agents,in the performanceof work relating to the
constructionof the Douglas creek Estatessubdivision;

c.

a mandatory Order requiring the Respondentsto remove any vehicles and
to tear down and remove any barricadesowned, placed or maintained by
them, constructedacrossThistlemoor Drive and Surrey Street, the public
highway and/or roadway, or any other obstruction on the pubic highway
and/or roadway, or any other obstruction on the public highw ay andlor
roadway, owned and maintained by The Corporation of Haldimand
county, preventing accessto the Douglas creek Estates;

d.

an Order requiring that any peaceofficer of the Ontario Provincial Police
shall, at the request of the Sheriff, accompany the Sheriff and assist in
execution of this Order, including the removal of any personswho refuse
the request of the Sheriff to obey the provisions of the interlocutory
injunction Order.
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16.

On March 3, 2006, JusticeB Mathesonissuedan Order providing for the following:

"1.

THIS

COURT ORDERS an interim and interlocutory injunction

restraining the Haudenosaunee Six Nations Confederacy Council
('Confederacy Council') and the individual Respondentsand their servants
or agents,whose identity is unknown, from interfering with the Applicant
[Henco] or its employeesor agents,or the Applicant's contractorsor
subcontractors,or their agents, use of roadways known municipally as
Thistlemoor Drive and Surrey Street, formerly in the Town of Caledonia
and the Township of oneida, now known as The corporation of
Haldimand county, or from in any way obstructing these or other
roadways in Douglas Creek Estates or preventing the Applicant or its
employeesor agents,or the Applicant's contractorsor subcontractors,or
their agents, from using these or other roadways for the purpose of
entering Douglas Creek Estatesmore particularly described in Schedule
'A' attached
hereto:

2.

THIS COURT FURTHER ORDERS an interim and interlocutory
injunction restraining the Confederacy Council and the individual
Respondents,their servantsor agents,and any other person having notice
of the injunction, from hindering, interferittg with, intimidating, physically
obstructing or otherwise impeding the operations of the Applicant or its
employeesor agents,or the Applicant's contractorsor subcontractors,or
their agents,in the performanceof work relating to the constructionof the
Douglas Creek Estatesubdivision('the subdivision') within the area,set
out at Schedulo 'A', until the trial of this matter or until such time as this
Honourable Court may direct;

a

J.

THIS COURT FURTHER ORDERS that an interim mandatory Order
requiring the Respondentsto remove any vehicles and to tear down and
remove any barricadesowned, placed or maintained by them, constructed
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across Thistlemoor Drive and Surrey Street, the public highway and/or
roadway, or any other obstructionon the public highway andlorroadway,
owned and maintainedby the Respondent,The Corporation of Haldimand
County, preventing accessto the Douglas Creek Estates;

4.

THIS COURT FURTHER ORDERS that any peace officer of the Ontario
Provincial Police shall, at the requestof the Sheriff, accompanythe Sheriff
and assist in the execution of the Order, including the removal of any
personswho refuse the requestof the Sheriff to obey the provisions of the
interlocutory Order.

5.

THIS COURT FURTHER ORDERS that posting of the Notice of
Application, Notice of Motion and any Court Orders at Thistlemoor Drive
and Surrey Street in Douglas Creek Estatesand at the municipal offices at
The Corporation of Haldimand County at 45 Munsee Street North, P.O.
Box 400, Cayuga, ontario, and by delivery of one copy, of the Notice of
Application and Court Ordersto any personsmanning the barricades,shall
be good and sufficient service of the Notice of Motion, Notice of
Application and any Court Order on the Respondents,HaudenosauneeSix
Nations ConfederacyCouncil, JanieJamieson,Dawn Smith, Tom Deer, or
any agent or person acting under their instruction, John Doe, JaneDoe and
other personsunknown;

6.

THIS MOTION is returnablebefore this Court at 55 [sic] Munsee Street
North, Cayuga,Ontario on Marchg,2006 at 10:00a.m."

t7.

On the return of the motion, on March9,2006, JusticeT. Marshall, after hearing the
submissionsof counsel for Henco and for The Corporation of Haldimand County,
issuedan Order making pennanentthe injunctions orderedby JusticeB. Mathesonon
March 3, 2006.

t0
18.

On March 17,2006, JusticeT. Marshall,on a motion broughtby Henco for contempt,
madethe following order:

"1.

THIS COURT ADJUDGES that the Respondents,including unknown
personsidentified in the Application as John Doe and Jane Doe, with
the
exception of the Corporation of Haldimand County and Tom Deer, being
persons present at the ba:ricades and blocking accessto Douglas
Creek
Estates,as describedin Schedule 'A' attachedto this Order (hereainafter
referredto as 'the Respondents')are in contemptof the Order of Justice
B.
MathesondatedMarch 3, 2006;

2.

THIS COURT ORDERS that the Sheriff shalt:

a)

Attend at Douglas Creek Estates forthwith and read aloud to any
persons present the Order of Mr. Justice Matheson dated March 3.
2006 and this Order: and

a)

3.

Distribute copiesof this order to any personspresent.

THIS COURT FURTHER ORDERS that the Respondents are hereby
sentenced:

a)

to 30 days imprisonment;

b)

this sentenceis suspendedfor a term of 6 months:

c)

the suspensiontakeseffect immediately after the Respondentshave
been fingerprinted and photographed as required by the
Identification of criminals,4cl, R.s.c. [sic] c. I-1, to be released
immediately thereafter;

t1

4.

d)

this suspendedsentenceis conditional for six
months, upon the
Respondents keeping the peace and being of good
behaviour,
including complying with the orders of the court
and not returning
to DouglasCreekEstates;and

e)

there shall be no other terms for the releaseof the
Respondents;

THIS couRT

FURTHER ORDERS that warrants of Committal
shall be
issued forthwith in accordancewith paragraphs
1 and 3 of this Order.
These warrants are not to be executed until
on or after Wednesduy,

March 22, 2006 at 2:00 pm.
5.

THIS COURT FURTHER ORDERS that the Respondents
be made aware
of the consequencesof failing to quit the blockade
and leave Douglas
Creek Estates and be asked to quit the blockade
before the warrants of
Commit tal are executed.

6.

THIS COURT FURTHER ORDERS that any persons
present at Douglas
creek Estatesas of and after wednesday, March 22,
2006 at 2:00 pm in
contraventionof the Order of Mr. JusticeMatheson
datedMarch 3,2006,
are subject to arrest pursuant to the Warrants
of Committal issued in
accordancewith paragraph4 of this order;

7.

THIS COITRT ORDERS that the Respondentsmay
leave

their objects or

things at the site for up to 48 hours starting March
22, 2006 at 2:00 pm,
provided these objects or things are not blocking
any roadw&y,before the
Applicant is entitled to remove these objects or things.
The Applicants
may remove any object or thing still blocking the lawful
flow of traffic on
Thistlemoor Drive, Surrey Street or any other public
roadway in Douglas
creek Estates;and may also remove any objects or
things present on any
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lands owned by the Applicant after 48 hours after
March 22, 2006 at
2:00 pm' The Applicant is not responsiblefor the
welfare or safe keeping
of the objects or things left by the Respondents;
8'

THIS COURT ORDERS THAT this order imposes
duties and obligations
on non-partiesto respectthe terms of this Order, including

complying with

the order of Justice Matheson dated March 3, 2006
attached hereto as
Schedule'B'."

19,

on March28,2006, JusticeT. Marshall, on a motion brought
by Henco for contempt,
made the following order:
"l.

THIS COURT ADJUDGES that the Respondents,
including unknown
persons identified in the Application as John Doe
and Jane Doe, being
persons present at the barricadesand blocking
accessto Douglas Creek
Estates,as described in Schedule 'A' attachedto
this Order (hereinafter
referredto as'the Respondents')are in civil and criminal
contemptof the
order of JusticeB. MathesondatedMarch 3,2006;

2.

3.

THIS couRT ORDERS that the sheriff shalr:

a)

Attend at Douglas creek Estatesforthwith and read
aloud to any
personspresentthe order of Mr. JusticeMatheson
dated March 3.
2006 and this Order; and

b)

Distribute copiesof this order to any personspresent.

THIS COURT SUSPENDS the passing of sentence
and directs that the
Respondentsbe releasedon the conditions prescribed
in a probation order
for a term not exceedingsix months,pursuantto s. 731(D
of the Criminal
Code.
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4.

THIS COURT FURTHER ORDERS THAT CONDITIONS
OF THE
PROBATIONORDERshallincludethe compulsory
conditionscontained
in s.732.1(2)of theCriminatCode.

5.

THIS COURT FURTHERORDERSTHAT THE CONDITIONS
OF THE
PROBATIONORDERshallincludethe compulsoryconditions
contained
in s. 731.1of theCriminalCode:
a)

Accompany the police to be fingerprinted and photographed.

b)

Not attend within 100 feet of the Douglas Creek Estate
site except
for the pu{poseof normal travel on Argyle street.

6.

THIS COttRT FURTHER ORDERS THAT Warrants
of Arrest shall be
issuedforthwith in accordancewith paragraphsI
and 3 of this order.

7.

THIS couRT

FURTHER ORDERS THAT the Respondents
be made
aware of the consequencesof failing to quit the
blockade and leave
Douglas Creek Estates and be asked to quit
the blockade before the
Warrantsof Arrest are executed.

8.

THIS couRT

FURTHER ORDERS THAT

any persons present at

Douglas creek Estates as of and after wednesday,
March 22, 2006 at
2:00 pm in contravention of the Order of Mr. Justice
Matheson dated
March 3' 2006, are subject to arrest pursuant to the
Warrants of Arrest
issuedin accordancewith paragraph6 of this order:

9.

THIS COURT ORDERS THAT the Respondents
may leave their objects
or things at the site for up to 48 hours starting March
22,2006 at 2:00 pm,
provided these objects or things are not blocking
any roadwoy, before the
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Applicant is entitled to remove these objects or things. The Applicants
may remove any objects or things still blocking the lawful flow of traffic
on Thistlemoor Drive, Surrey Street or any other public roadway in
Douglas Creek Estates;and may also remove any objects or things present
on any lands owned by the Applicant after 48 hours after March 22, 2006
at 2:00 pm. The Applicant is not responsiblefor the welfare or safe
keeping of the objectsor things left by the Respondents;
10'

THIS COURT ORDERS THAT this order imposesduties and obligations
on non-partiesto respectthe terms of this Order, including complying with
the order of Justice Matheson dated March 3,2006, attachedhereto as
Schedule'B'."

20.

The Sheriff of the Superior Court of Justiceat Cayuga attendedat the Douglas
Creek
Estatesand served each of the Orders in accordancewith the directions set
out in the
Orders.

21.

The Sheriff of the Superior Court of Justiceat Cayugahas requestedthe assistance
of
the OPP to enforce eachof the above Orders.

22.

On or about April 20, 2006, peace officers attended at Douglas Creek Estates
to
enforce the Order dated March 28,2006, ffid a:rested 16 of the protestors.
The
protestorswere fingerprinted and released. Within hours many of the protestors
were
back at the Douglas Creek Estates.

23.

Aside from the attendanceon April 20, 2006. the OPP has taken no further
stepsto
remove the protestorsfrom the Douglas Creek Estates.

24.

As a result of the attendanceon April 20, 2006, the protestorsproceededto do
the
following:

l5
a'

They barricadedArgyle Streetand preventedany public passageor traffic
from running north or south;

b'

They piled tires on Argyle Street,poured gasoline on the tires, and set
fire
to them:

c'

They set fire to and completely destroyedthe wooden bridge on Sterling
Streetthat passesover the CN rail line:

d.

They starteda brush fire on the southernshoreof the Grand River:

e'

They prevented the fire officers from the Haldimand County
Fire
Department from attending to the fires referred to in subparagraphsc.
and
d. above:

f'

They placed barricadeson Highway 6 between Argyle Street. and Green
Road preventing public passageor traffic from passing either north or
south on Highway 6;

g'

They threw a vehicle over the barrier of the Highw ay 6 overpasswhich
landedon Municipal Highway 54;

h'

They recklessly drove ATV vehicles in a dangerousmanner throughout
the Douglas Creek Estatesand along adjoining property, which included
a
gradeschool;and

i'

They broke and enteredinto the model home owned by Henco, destroyed
property belonging to Henco and carried away personal property
that
belongedto Henco.
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25.

On May 22,2006, control systemsat the hydro transformerstation located on Argyle
StreetSouth,just south of the protestors' barricade,were pu{posefully destroyedand
set on fire by participants in the protest causing over $l million in damagesand
power failure throughout Haldimand County and Norfolk County for periods of time
ranging from 3 to 48 hours. The act was recordedon security equipment installed at
the site and the perpetratorswere known to the Opp.

26.

SinceMay 22,2006, the following criminal actshave occurred:

a.

on or about May 28, 2006, Matt Walcoff, a business reporter for the
Kitchener Record, was assaultedand had his digital camera stolen by
protestors on municipal property outside of the Douglas Creek Estatesin
plain view of OPP officers watching the incident;

b.

on or about June 4, 2006, after the OPP had refused Hydro One's request
to provide policing of the Caledonia transformer statior, & 20 year old
student,William Cowan, who had been hired by aprivate security firm to
guard the transformer station,was swarned by a number of the protestors
who smashedthe security car while he was inside the vehicle, threatened
him with death if he did not leave, then put gasoline on the car, lit it on
fire and entirely destroyedthe vehicle;

c.

at approximately 10:00 pm on June 4, 2006, David Hartless, a police
officer with the Hamilton Police Services,walked outside of his house,
which is located on Braemar Avenue approximately 50 feet from Douglas
Creek Estates, and observed about 40 to 50 protestors threatening and
harassing3 males who had been sitting at the end of the street passively
smoking cigarettes. Mr. Hartless,askedone of the female protestorswhat
was going on and was told: "You got no businesshere fucking leave or I
will knock you dead right now." When the protestors began physically
attacking one of the males, he intervened and found himself being
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punched in the back and thrown to the ground by other protestors. One of
the protestors had a hand held taser and attemptedto shock him with it.
Only when other residents of the street came out of their houses and
formed a line of defencewhich Mr. Hartlesswas able to get behind did the
assaultstop. The OPP were called, took a report and took no further steps
againstthe protestors;

d.

on June 9,2006, an elderly couple, Kathe Golke and Gunther Golke, of
Simcoe, Ontario, stopped their car on Argyle Street near the protestors'
barricade to look into Douglas Creek Estates.The couple were followed
into the nearby CanadianTire parking lot by approximately 25 protestors
who surroundedtheir car, would not let them leave, and tauntedthem with
threats of death or physical harm. One protestor put his hand through the
open window and others jumped on the vehicle. Mr. Golke suffered a
heart attack that required treatment at West Haldimand Memorial
Hospital. This incident took place in full view of nearby OPP officers,
who took no stepsto interveneand prevent the assault;

on June 9,2006, two CH TV newsmen,Ken MacKay, a reporter and Nick
Garbuttt, a cameraman,were assaultedby protestorswhen they attempted
to film the incident referred to in subparagraphd. above. When they
arrived at the scene,Garbutt set up his television cameraapproximately50
feet away and was told by one of the OPP officers at the site not to get any
closer. A group of the protestorsleft the Golke's car, walked past two
OPP officers, and demandedthat Mr. Garbutt hand over his camera and
film.

When one of the protestors reached for the camera Mr. Garbutt

grabbedhis arm. He was then spun around,thrown againstthe side of the
CH TV van, held in a head lock and punchedin the head. His camerawas
taken and the video tape inside was removed. Mr. Garbutt required
treatment at West Haldimand General Hospital. Mr. MacKay reported

